Catharine Marbury Spinſter, BenjaminWoodroffe, D. D. 
and Mary his Wife, Gilbert Thacker, Eſq; and. 

Eliz, his Wife, Siſters and Coheirs of William and 

Richard Marbury deceasd | 


Ihe Appellants C A S E. 


a : ' HOMAS Magz, the Father of lz am Ge. being Seized in Fee of the Mannors of Merbwy, Weaverbam, and Reddiſh; and of the Town-ſhip of Grapenbal, and 

1007, , bem, Ge. b am, and Reddiſh, and of the Town-fhip of Cropenbal, and 

Latehford in the County of Cheſter, by Will deviſed to Mary his Wife, William his Son and others all, his ſaid Mann, . for 100 Years, In Traft, to falle Nice, 

2 to pay his Debrs, and an Annuiry of 120 J. per Annum to his Wife for Life, to his Son Richard 30 l. per Aunum, to his Daughter Carbarine 10001. and to Mary and 

Elizabeth 1000 Marks each for their Portions, and 1ol. per Annum a piece, 2 Mothers Life, and 20 1. Annum a piece after her Death, till their Portions Paid; 

and gave his Son William 50 l. per Annum, till his Debts Paid, remainder of the Term to Wiliam, made his Wife Executrix and Dyed, leaving his ſaid Mannors, &c. ſo 
Charged to deſcend to William his Son and Heir. | 


In the Year William made ſeveral 1 of his Eſtate in ſeveral Parcels, to ſeveral Perſons, and alſo Incumbred it, with divers Statutes, Judgments and Recognizances, and 


-4" 


3 


Executors of Torbuck, * 
Appellants. Ann Andrews, and 


ſT_ ſeveral others | Reſpondents. 


73, 76, and contracted many other Debts by Bond, and ſimple Contract, &c. and Dyed, leaving the ſame ſo incumbred to deſcend to Colombel his Son, an Infant, who dyed few hours 
77, and after. _ him, the Eſtate then deſcending to Richard his Brother, who alſo dyed 4 months after, and the Eſtate deſcended ro Catharine, Mary and Elix. Siſters and Co- 


4 24d he Coheirs, their Truſtees, and other Creditors, by Mortgages, Statutes, Judgments and Recognizances, ec. for 11200 l. lent by the preſent Mortgagees, mortgaged to 
2 - 97 them the Cheſhire Eſtate, to be repaid in a year, at 11 04 2 s, Judg gnizances, dhe pr gag gag 


Soon after this Torbuck, and 12 other Creditors with him, and No and Andrews, exhibited their Bills in Chancery for their reſpective Debts, founding their Bill on certain 
retended Deeds of the 26 and 27 of February, 1672, and the pretended Will of William Mar oh 


3 bury, praying that the Eſtates might be ſold, and their Debts paid, and the 

ortgagees brought their Bill to forecloſe, or the Eſtate to be Sold and their Debt paid. 2 | : 
The Coheirs alſo brought their Croſs-Bill, ro diſcover the Debts and Securities, and prayed they might not be charged * * the value of the Eſtate, deſcending to 
them, and ſubmitted to be charged ſo much, and to pay what it was worth above the Debrs by them paid, and which were due to themſelves, as claiming under their Fa- 
ther's Will, and that a Commiſſion might iflue to prove the value. 


Theſe Cauſes came to be finally heard 13th Ag, 1901, and then it was decreed, that firſt the Debts of Thomas the Father, then of Filliam, and then of the Coheirs ſhould 
be yu _ all Partys were to go to account, and all juſt allowances were to be made the Coheirs, and what they had actually paid, ro be allowed, and no more, 
and laſting improvements. 


Six Months after the Decree, the Appellant Dr. Woodroffe having marryed Mary, one of the Coheirs, propoſed ro give 23000 J. for the purchaſe, and by order of Court 

aid 1000 /. in part, and was compelled to conſent the ſame ſhould be forfeited, if he paid not the reſidue in about 4 Months, the Court refuſing him to be purchaſer, without 
{ach conſent ; but by means of the Creditors and their Solicitors delays, and other hardſhips put on the Dr. he could not make the ſubſequent payments within the times 
appointed by the Court, whereupon the Court not only exacted from him the Forfeiture of the 1000 l. But Condemned him in Coſts, which he paid the Creditors, and 
duſcharged him from being the Purchaſer, not allowing further time ro prove the Appellants Demands, which were to be retained out of the Purchaſe-Money, though the Evi- 
55 et- for — ſame were unfortunately Burnt in the late Fire in the Temple, and the Dr. was under an Impoſſibility to make the neceſſary Proofs without time to execute a 
new Comuiion. 


The Eſtate being again at Sale, about fix Months after the Earl Rivers poſed to give 18500 J. for it, and was certified the beſt Purchaſer; bur at the inſtance of the Creditors 
time was given to bring in a better Purchaſer by the laſt Day of Eaſter Term laſt. | 


Two or three Days before which, Dr. Woodroffe propoſed 19000 l. and was again certified the beſt Bidder 


-25 May1705 Then Earl Rivers moved to be abſolutely confirmed the Purchaſer at 18500 J. or preſently diſcharged, and paid his Cofts ; but 500 /. more being bid by the Dr. and inſiſted 
4: gon by his Counſel, the Court ordered it for the Dr. if he paid 2000 J. in part in a 


eek, and the 17000 J. reſidue in three Months, with a penalty to loſe his 2000 J. if he failed 
in the later Payment, and the Dr. paid his 2000 /. in the time. | | 


No _ —— then left for Earl Rivers to apply to the Court himſelf, the Mortgagees and Creditors moved to diſcharge the Drs. Order, and for Earl Rve rs to be the Purchaſer 
- AC 18500 /. but t 


e Lord Keeper laid, that he was tyed up by the Decree to ſell to the beſt Bidder, chat the Dr. had bid moſt, and was therefore the beſt Bidder, and had per- 
formed the laſt Order, and ought to be Confirm'd. | 
Bur Earl R:vers's Counſel grafting on the Creditors Motion propoſed that if the Earl (then preſent) would give 300 l. more to make him equal with the Dr. then he would be 
the beſt Bidder ; which being propoſed, and the Lord Keeper asking the Earls Conſent, and he accepting the offer, it was then decreed for the Earl and the Doctor's 2000 /. 
to be taken again our of the Court, it was urged. for the Dr. that he was in Poſſeſſion of an Order ro be the Purchaſer on his performance of rhe Condition, chat he had 
performed the Condition, and that it was not conſiſtent with Equity rhus to deprive him; bur in vain. 


The Dr. then declared he could not depart from his Bargain, that it was irregular for any thus to bid upon him, bur if there muſt be a new bidding, he would bid a 100 U. 
more, bur that being ſlighred, he then bid 5001. more; notwithſtanding which, the Purchaſe was decreed for rhe ſaid Earl. 


_— this the Dr. gave notice of a motion to diſcharge Earl Rzvers's Order, and that the Dr. might be the Purchaſer, or his former 1000 J. repaid him, but could not 
obtain it. \ 


In the mean time diſputes arifing between the Mortgagees and Creditors, who ſhould have the Preference in receiving their reſpective debrs, the Mortgagees petition d for 
a Re-hearing of the Cauſe, which was granted, and ordered accordingly, and the Creditors moved to diſcharge the Order for Re-hearing, and at coming on of theſe moti- 


+ _ the ry nf Jul laſt, the Doctor's Councel offering to move purſuant to his notice were denied to be heard, and told, that upon no Conſideration thould Earl Revers's 
Order be altered. | | 


From which Decree and Proceedings thereon, the Appellants conceive and are adviſed they have good ground for an appeal for the ſeveral Reaſons following. 


Firſt. For that the Foundation of all the ſuits from the Bond and ſimple Contract-Creditors and of the d ecree thereon, ſeems to be built upon the validity of the deeds of the 
26th, and 27th of February, 1672. and of the Will of William Marbury ; which Deeds, and Will have all rhe marks of Fraud and Forgery ſufficient to evince that they 
were never made and executed by William Marbury. 


Second. For that the Eftates in Queſtion are by this decree loaded with a Debt claimed by Mrs Andrews, and another Debt by the Executors of Mr. Ney Deceas d, which have no 

ecod conſideration to ſupport them, and alſo with the Debt of Couch, claimed upon a Note pretended to be given by William Marbury, but is much ſuſpected to be forged. 

Trird!y, For that the Appellants accounting what is due to themſelves, have Paid to the ſeveral Creditors of Thomas and William Marbury much more than the ſeveral Mannors and 

Lands thereby decreed to be Sold, are worth, are or can be Sold for, and it cannot be conſiſtent with equity to decree an Eſtate ro be Sold and Wreſted out of the Hands 

of the en when they have actually Paid more in diſcharge of the Incumbrances affecting the ſame, than can be charged as Aſſets by deſcent, or otherwiſe, in the 
Appellants Hands. ; 


Fourthly. or that ir appears by the proofs, that the Eſtates in Queſtion are worth ahove 30000 J. and are now Sold at 19000 J. fo that if any Sale were juſt, yet not at ſuch a Price, 
which muſt be to the utter Ruin of the Appellants, the Marbury's ancient Famil 


Fifth. For that there is no 3 for a Sale ro Pay the Mortgagees, their Security being ſufficiently ample, and they in the receipr of the Profirs, and the Appellants are ready 
to account with them and Pay them their Money. 


S:xthly, For that by the Rehearing of the Cauſes, there is a ſuſpenſion of Part, if not of the whole Decree, and though ir was Reheard, yet no order was made thereon, and 
% therefore this decree ought not to be in force in any Part of it, ro Wreſt the Appellants Eftare from them. | a | 
5, 2 * For that the Decree for Sale of the Eſtate for Payment of Debts makes no proviſion for, nor directs the diſpoſal of the ſurplus. 
2 2 79. | 


of 23000 |. and Paying in 1000 J. of it in Court, which 


The Appellant Dr. Woodroffe, is agriev'd with the proceedings upon the ſaid decree, for that upon his former _— F 3 a 
uUrchaler Art the 1al um Ot 23000 “. an en punt- 


was applyed by the Court for Payment of Debts, in caſe of the Eftare, yer he hath been diſcharged from being the | 
ſued with the loſs of the ſaid loo by vertue of ſubſequent Orders, which it was impoſſible for him to once with; which ſaid 1000, is to be funk as to him, he being ncither to 
be Repaid the Money, nor ſuffered to ſtand in the Place of the Mortgagces, who Received the ſame, to be Repaid our of the Purchaſe-Money, notwithſtanding he was alſo con- 
„ -demncd in Coſts, and Paid them, though it could not be underſtood, that the 1000 {, ſhould be Paid by him for any other reaſon; than to anſwer Coſts, if he failed in the Purchaſe. 
Nintbh. For that after this puniſhment, when he had put himſelf in a Condition by his ſecond Propoſal to recompenſe his former Loſs, and retrive the Eſtate, and was admitted 
purchafer on Condition, performed the Condition, and thereby was in Equity the abſolute Purchaſer, and in reſpect of his Relation to the Eſtate, was more intituled to the 

Tenthly Favour of the Court, than a Stranger on the ſame terms, yet was diſcharged, to let in a Stranger that came to bid upon him, contrary to the Rules of the Court. 
ag For that he could obtain no:Kelief in Chancery, though often artempred, the Court refuſing upon any Conſideration to alter che Earl Rvers Order; which Order if it had 
For which and many other Reaſons, the Appellants conceive 


ajured ; and} humbly Hope che juſt and ſeaſonable Relief of this Honourable Hovſe, In che reverſing of the ſaid Decree, and the ſubſequent Orde s 


been regularly obtained, yet was it Repugnant ro the Decree it ſelf, there being 500 J. more bid by the Dr. 
themſelves-ro be greatly 1 
thercon. 


Nichard Coxeter. 


